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Hercules Capital, Inc. 

 

Corporate Governance Guidelines 

A. Board of Directors’ Responsibilities 

The Board of Directors (the “Board”) of Hercules Capital, Inc. (the “Company”) recognizes that 

its primary responsibility is to foster the long-term success of the Company and to build long-term 

value for the Company’s shareholders, consistent with the Board’s fiduciary duties. 

1. Chief Executive Officer Selection and Evaluation 

The Board has the responsibility to select and to evaluate the performance of the Chief 

Executive Officer (the “CEO”). The Board has delegated to the Compensation Committee 

primary oversight of CEO compensation, including making a recommendation to the 

Independent Directors (as defined in Section B.3 herein) regarding their determination of 

the CEO’s compensation. As a result, the Compensation Committee shall also have 

responsibility to evaluate the CEO’s performance in the context of determining CEO 

compensation. 

2. Approve and Monitor Strategic and Annual Operating Plans and Budgets 

The Board is responsible for approving and monitoring the Company’s strategic plans and 

execution.  The Board also is responsible for approving the Company’s annual operating 

plans. 

3. Selection of Independent Auditor 

In accordance with the Audit Committee Charter, the Audit Committee will have direct 

responsibility to approve the appointment of and compensation of the Company’s 

independent accounting firm that audits the Company’s financial statements and for 

monitoring the performance of such independent accounting firm and its independence. 

4. Review and Approval of Significant Company Actions and Certain Other Matters 

The Board is responsible for reviewing and approving significant actions by the Company, 

including declaration of dividends, capital raising transactions and major transactions not 

in the ordinary course of business. 

5. Nominating Directors and Committee Members and Approving Effective Corporate 

Governance 

In accordance with the Nominating and Corporate Governance Committee Charter, the 

Board and the Nominating and Corporate Governance Committee (the “Governance 

Committee”) are responsible for (i) nominating and evaluating directors and members of 

Board committees, (ii) overseeing the structure and practices of the Board and the 

committees and (iii) approving and monitoring other corporate governance matters, as 

more fully set forth in these guidelines and the charter of the Governance Committee. 



 

2 

 

6. Attendance 

Board members are expected to devote sufficient time and attention to prepare for, attend 

and participate in Board meetings and meetings of committees on which they serve, 

including advance review of meeting materials that may be circulated prior to each 

meeting. Board members are also expected to be available for in-person Board meetings if 

required by the Investment Company Act of 1940, as amended (the “1940 Act”).  

7. Risk Oversight 

The Board should understand the principal risks associated with the Company’s business 

on an ongoing basis and it is the responsibility of management to assure that the Board and 

its committees are kept well informed of these changing risks on a timely basis.  It is 

important that the Board oversee the key risk decisions of management, which includes 

comprehending the appropriate balance between risks and rewards.  The Board reserves 

oversight of the major risks facing the Company and has delegated certain risk oversight 

responsibilities to the appropriate committees.  The Board’s Audit Committee has 

oversight responsibility not only for financial reporting with respect to the Company’s 

major financial exposures and the steps management has taken to monitor and control such 

exposures, but also for the effectiveness of management’s enterprise risk management 

process that monitors and manages key business risks facing the Company.  In addition to 

the Audit Committee, the other committees of the Board consider the risks within their 

areas of responsibility. 

 

B. Composition of the Board 

1. Size of the Board 

The Governance Committee makes recommendations to the Board concerning the 

appropriate size and needs of the Board.  Consistent with the Company’s bylaws and the 

requirements of the 1940 Act the size of the Board shall not be less than three or more than 

12.  While the number of directors should not exceed a number than can function 

effectively as a body, the Board believes that the quality of the individuals serving and the 

overall balance of the Board are more important than the precise number of members.  

2. Board Membership Criteria 

The Governance Committee is responsible for recommending criteria for Board 

membership to supplement the more general criteria set forth in its charter and in these 

guidelines regarding such matters as competence, integrity, independence and diligence.  

The Governance Committee is responsible for evaluating directors and director candidates.  

Additionally, each director or director candidate should have the capacity and desire to 

represent the balanced, best interests of the shareholders as a whole and not a special 

interest group or constituency. 

3. Majority of Independent Directors 

The Board believes that as a matter of policy, Independent Directors (as defined below) 

should comprise a majority of the Company’s Board.  This will not, however, prevent the 

Board from taking valid actions if, due to a temporary vacancy or vacancies on the Board, 
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there are fewer than the intended proportion of Independent Directors.  Any such vacancies 

should be filled as soon as reasonably practicable. 

A Board member shall be considered independent (an “Independent Director”) as 

determined by the Board in accordance with the rules and standards established by the New 

York Stock Exchange (“NYSE”) from time to time.  Consistent with Section 303A of the 

NYSE’s Listed Company Manual, the Company defines an Independent Director as any 

person who is not an “interested person” of the Company, as that term is defined in Section 

2(a)(19) of the 1940 Act. 

 

4. Selection of Directors 

The Governance Committee shall identify and evaluate proposed candidates for addition 

to the Board and recommend director nominees for election by the Company’s 

shareholders to the Board or appointment by the Board, as the case may be, which 

recommendations shall be consistent with the Board’s criteria set forth below: 

Personal Qualities:  The Governance Committee will only consider individuals as 

candidates for director who possess the highest personal and professional ethics 

and integrity and who are committed to representing the long-term interests of all 

of the Company’s shareholders.  

Business Skills and Qualifications:  The Governance Committee will consider the 

balance of business experience represented on the Board at any one time in the 

context of the current and anticipated needs of the Board and Company to identify 

any specific skills and backgrounds desirable in future Board members.  

Diversity:  The Governance Committee will ensure that the Board’s composition 

reflects a mix of members representing various backgrounds, industries, skills, 

professional experiences, genders, races, and ethnicities. The Governance 

Committee will also ensure that the Board is in compliance with any state laws or 

other regulations regarding Board diversity that are or become applicable to the 

Company.  

The Board, with the assistance of the Audit Committee, shall be responsible for 

determining the qualification of one or more individuals to serve on the Audit Committee 

as a designated “audit committee financial expert.” 

The invitation to join the Board should be extended by the Chair of the Board (the “Chair”) 

and the Chair of the Governance Committee. 

5. Outside Directorships 

Directors must (i) be willing and able to devote sufficient time to carry out their duties 
and responsibilities effectively and (ii) have availability and flexibility in their schedules 
to attend Board meetings and to meet with the Company’s management, legal counsel, 
auditors and other advisers as necessary.  Directors will notify the Chair of the Board 
before accepting a position on the board of another public company (which shall mean a 
company that is subject to the reporting requirements of the U.S. Securities Exchange Act 
of 1934 (or, if located outside of the U.S., the comparable requirement in the applicable 
foreign jurisdiction)), private company or other large complex organization (including if 
the director is serving on the board of a private company that becomes a public company) 
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and should be prepared to explain how any new board commitments will not interfere or 
conflict with their duty of care owed to the Company. In addition, no director will accept 
a position on the board of any company (public or private) without the prior approval of a 
majority of the members of the Governance Committee (other than (x) in the case of 
employee directors, any direct or indirect portfolio company of the Company or any of its 
subsidiaries or affiliates, (y) any not-for-profit entity or (z) a private company of which 
the director or members of his or her family are the principal shareholders). 
 
An independent director may not serve on more than three public company boards, 
including the Company’s Board. An independent director who fails to adhere to this 
guideline must tender his or her resignation from the Company’s Board in accordance with 
Section 6 below. The Board shall determine whether to accept such resignation in its sole 
discretion, subject to the exercise of its fiduciary duties. In considering whether to accept 
such a resignation, the Board may consider any factor in its sole discretion (including any 
recommendation of the Governance Committee, whether the director is serving on any 
committees of the boards of any of the other public companies, or whether such director 
is serving on the board of another public company as a result of such company going from 
a private company to a public company). 
 
Any independent director in a non-operating Executive role who wishes to serve on more 
than 3 public, including the Company’s Board, or more than 3 private company boards, 
including the Company’s Board, should submit their request to the Nominating & 
Governance Committee who will review the director’s capacity to carry out their duty of 
care to Hercules on a case by case basis. 
 
Any operating CEO or full time operating executive of a public company who is also an 
Independent Director may not serve on more than two public company boards, including 
the Company’s Board.  
 

6. Director Qualification and Resignation  

The Governance Committee of the Board reviews each director’s contribution to the 
Board (including employee and independent directors) and considers each director’s 
effectiveness and the composition of the Board during the annual evaluation and renewal 
process prior to the end of each director’s three year term.  At that time, the Board 
considers all factors that it deems relevant, including whether a director will reach the 
age of 75 by the conclusion of his or her three-year term, the balance of tenure represented 
by the directors (in order to include the experience of longer serving directors), the 
perspectives contributed by new directors, and the value of continuity as Board 
composition changes.  In addition, the Board considers the balance of skills and 
experience represented on the Board against the Company’s business strategy and 
environment.  The Board believes that any director’s continued service on the Board 
should also be evaluated for continued appropriateness in each of the following 
circumstances:  

 
a) the director has a material change in employment, location (other than to a state 

in which the Company maintains an office) or other major responsibility, in each 
case other than at the direction, or for the benefit, of the Company or any of its 
subsidiaries;  

b) the director is charged with a crime that constitutes a misdemeanor involving 
moral turpitude or any felony; 

c) the director is employed by, or is serving as a director or a consultant of, a 
competitor of the Company; or 

d) the director is an officer or employee of the Company and ceases to be an officer 
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or employee for any reason.   
  

 If, with respect to any director, any of the foregoing events occur, such director shall 
promptly send written notification of the event to each of the Chair of the Governance 
Committee and the Chair of the Board. This notice constitutes an offer to resign from 
the Board under these Guidelines.  The Governance Committee shall consider the 
appropriateness of the director’s continued service on the Board and make a 
recommendation to the Board regarding whether it should accept the director’s offer to 
resign, and the Board shall determine whether to accept such resignation in its sole 
discretion, subject to the exercise of its fiduciary duties.   
 

In addition, in an uncontested election, if a director fails to receive the affirmative vote of 

a majority of the total votes cast for and affirmatively withheld as to such individual at a 

meeting of stockholders duly called and at which a quorum is present in accordance with 

the bylaws of the Company, the director shall offer to resign from the Board, and the 

Governance Committee will consider such offer to resign, will determine whether to accept 

such director’s resignation and will submit such recommendation for consideration to the 

Board.  An “uncontested election” is an election in which the number of nominees does 

not exceed the number of directors to be elected. 

 
The director whose offer to resign is under consideration shall not participate in any 
deliberation or vote of the Governance Committee or Board regarding that offer to resign.  
Notwithstanding the foregoing, in the event that all directors offer to resign in accordance 
with this policy, the Governance Committee shall make a final determination as to 
whether to recommend to the Board whether to accept any or all offers to resign, including 
those offers to resign from members of the Governance Committee.  The Governance 
Committee and the Board may consider any factors they deem relevant in deciding 
whether to accept a director’s resignation.  Within 90 days after the date of certification 
of the election results, the Board will disclose its decision in a press release, filing with 
the Securities and Exchange Commission or by other public announcement.  If such 
director’s offer to resign is not accepted by the Board, such director will continue to serve 
until his or her successor is elected and qualifies, or his or her death, resignation, 
retirement or removal, whichever event shall occur first.  If a director’s offer to resign is 
accepted by the Board, then the Board, in its sole discretion, may fill any resulting 
vacancy pursuant to the Company’s bylaws. 

 
Each director shall sign an acknowledgement and agreement that such director will 
comply with the foregoing provisions. 

 

 

7. Company Stock Ownership by Directors 

Since an ownership stake leads to a stronger alignment of interests between directors and 
shareholders, each director is required to beneficially own at least four times the director’s 
annual retainer fee in Company stock, based on market value, within five years of joining 
the Board. The Board may make exceptions to this requirement based on particular 
circumstances. Directors may not hold their shares of Company stock in a margin account 
or otherwise pledge such shares as collateral for a loan. Directors are also prohibited from 
engaging in hedging or monetization transactions in respect of Company stock, including 
through the use of financial instruments such as prepaid variable forwards, equity swaps, 
collars and exchange funds. Directors must meet the beneficial ownership requirements 
before any disposition of Company stock is permitted and subsequent to any disposition of 
Company stock must remain in full compliance with the beneficial ownership requirement. 
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C. Board Leadership  

1. Selection of Chair and Chief Executive Officer 

The Board is responsible for electing an Independent Non-Executive Chair and appointing 

a CEO.  The Board is also responsible for overseeing plans of management succession that 

include, among other things, an assessment of the experience, performance and skills of 

possible successors to the CEO and policies regarding succession in the event of an 

emergency or the retirement of the CEO.  

2. Chair of the Board  

The Independent Directors shall elect and appoint an Independent Non-Executive Chair 
of the Board who shall preside over all Board meetings and also preside over separate 
meetings of the “Non-Management Directors”, held pursuant to Section G.3 of these 
Corporate Governance Guidelines. The Chair shall serve as the Board’s primary liaison 
to the CEO and management and also oversee the Chairs of all the Board committees and 
in concert with the CEO set agendas for all Board meetings.  The Chair shall be identified 
as such in the Company’s annual proxy statement.  

 

 

D. Board Compensation and Performance 

1. Board Compensation Review 

It is appropriate that once a year the Compensation Committee review the form and amount 

of the Company’s Board compensation. 

As part of a director’s total compensation and to create a link to corporate performance, 

the Board believes that a portion of a director’s compensation should be provided from the 

Company’s common stock.  Any grants of restricted stock awards or option awards must 

be made pursuant to the terms of the Company’s exemptive relief from the Securities and 

Exchange Commission (the “SEC”) and pursuant to the limitations imposed by the 1940 

Act and the Company’s stock ownership guidelines for director’s referenced in Section 

B.7. 

Changes in Board compensation, if any, should come at the recommendation of the 

Compensation Committee, with full discussion and approval by the Board. 

2. Assessing the Performance of the Board 

Annually, under the supervision of the Governance Committee, the Board should conduct 

an assessment of its performance in order to increase the effectiveness of the Board as a 

whole and its individual committees.  This assessment should review areas in which the 

Board believes a better contribution could be made and should include consideration of 

individuals’ contribution to the Board. 

E. Management’s Responsibilities  

Management is responsible for operating the Company in an effective, ethical and legal manner 

designed to produce increased shareholder value.  Management is responsible for understanding 

the Company’s income-producing activities.  Management is responsible for enforcing provisions 
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of the Company’s policies and standards, and is also responsible for avoiding conflicts of interest 

with the Company and its shareholders. 

1. Financial Statements and Disclosures 

Management is responsible for producing, with the review of the Board and the Audit 

Committee, financial statements that fairly present the Company’s financial condition, 

results of operations, cash flows and related risks in a clear and understandable way. 

2. Strategic Planning 

The CEO and the executive team are responsible for developing and presenting to the 

Board the Company’s strategic plans and for implementing those plans as approved by the 

Board. 

3. Annual Operating Plans and Budgets 

The CEO and the executive team are responsible for developing and presenting to the 

Board the Company’s annual operating plans and annual budgets and for implementing 

those plans and budgets as approved by the Board. 

4. Effective Management and Organizational Structure 

The CEO and the executive team are responsible for selecting qualified members of 

management and for implementing and working within an effective organizational 

structure appropriate for the Company’s circumstances. 

5. Setting a Strong Ethical “Tone at the Top” 

The CEO and the executive team are responsible for setting a “tone at the top” of integrity, 

ethics and compliance with applicable legal requirements and with the Company’s policies 

and standards. 

At the direction of the Governance Committee, the Company will maintain, and 

management will oversee and ensure compliance with, a code of business conduct and 

ethics.  In connection with its role in overseeing and ensuring compliance with the code of 

business conduct and ethics, the Chief Compliance Officer will complete and submit to the 

Board an annual written statement representing that all employees have signed the code of 

business conduct and ethics and are in compliance with the code of business conduct and 

ethics.  Such code may be modified and replaced from time to time with the approval of 

the Board. 

In addition, employees may not hold their shares of Company stock in a margin account or 

otherwise pledge such shares as collateral for a loan. Employees are also prohibited from 

engaging in hedging or monetization transactions in respect of Company stock, including 

through the use of financial instruments such as prepaid variable forwards, equity swaps, 

collars and exchange funds. 
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6. Internal Controls and Procedures 

The CEO and executive team are responsible for developing, implementing and monitoring 

an effective system of internal controls and procedures to provide reasonable assurance 

that the Company’s transactions are properly authorized; the Company’s assets are 

safeguarded against unauthorized or improper use; and the Company’s transactions are 

properly recorded and reported.  Such internal controls and procedures shall be designed 

in such a manner as to permit preparation of financial statements for the Company in 

conformity with generally accepted accounting principles or any other criteria applicable 

to such statements. 

7. Disclosure Controls and Procedures 

The CEO and executive team are also responsible for establishing, maintaining and 

evaluating the Company’s “disclosure controls and procedures” as such term is defined in 

under the Securities Exchange Act of 1934, as amended (the “Exchange Act”). 

The Company is committed to a policy of fair, accurate, timely, and clear disclosure to 

shareholders and to the public of material information regarding its business as required by 

Regulation FD promulgated under the Exchange Act.  These guidelines extend to the 

Company’s filings with the SEC and to our other public communications. 

8. Ownership by Management 

Since an ownership stake leads to a stronger alignment of interests between members of 

the Named Executive Officers “NEOs” and shareholders, each member of the NEOs is 

required to beneficially own at least two times (or, in the case of the CEO, at least five 

times) the individual’s annual salary in company stock, based on market value, within three 

years (or, in the case of the CEO, within five years) of joining the Company. The Board 

may make exceptions to this requirement based on particular circumstances. For the 

purposes of the foregoing, ownership of Company stock includes ownership of the 

following: (1) shares of the Company’s common stock; (2) deferred shares or units; (3) 

shares or units held in retirement accounts; (4) unvested RSUs and RSAs; and (5) any of 

the foregoing if held in trust and/or by immediate family members of the NEOs. NEOs 

may not hold their shares of Company stock in a margin account or otherwise pledge such 

shares as collateral for a loan. NEOs are also prohibited from engaging in hedging or 

monetization transactions in respect of Company stock, including through the use of 

financial instruments such as prepaid variable forwards, equity swaps, collars and exchange 

funds. 

 

F. Board Relationship to  Executive Management 

1. Board Access to Executive Management and Attendance by Executive Management 

The appropriate function of the Board is to have oversight over management but the Board 

shall not be responsible for the actual management of the Company. Accordingly, the 

Board (meeting as a whole, as well as the Non-Management Directors meeting separately) 

and each Board member will have complete access to the Company’s executive 

management.  Directors provide direction to members of executive management only as 

part of Board or committee responsibility and accountability. 
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Members of the executive team may attend meetings of the Board at the invitation of the 

Chair and the CEO. 

G. Meeting Procedures  

1. Selection of Agenda Items for Board Meetings 

Each Board member may include item(s) on the agenda or raise issues for discussion at 

any Board meeting.  The Chair and the CEO will establish the agenda for each Board 

meeting. 

2. Board Materials Distributed in Advance 

Management shall be responsible for ensuring that information important to the Board’s 

understanding of the Company’s business is distributed to the Board sufficiently in advance 

of each Board meeting.  Management will provide information to permit the Board to be 

appropriately informed of material matters to be considered at each Board meeting or other 

Board action.  On those occasions in which the subject matter is too sensitive to distribute 

in written form, there will be an opportunity for full discussion of the matter at the meeting. 

It is recognized that circumstances will arise when it is not feasible to provide information 

relating to certain agenda items in advance (or at least not very much in advance) of a 

Board meeting or an action to be taken by written consent.  In such event, reasonable steps 

shall be taken (which may include: (i) extending the length of the Board meeting to allow 

more discussion, (ii) adjourning the meeting for a brief period to allow directors time to 

review such information, (iii) deferring a vote until a follow-up telephonic meeting, or (iv) 

other measures as appropriate) to permit the directors to become reasonably informed as to 

the matter before voting on it. 

3. Separate “Executive Session” Meetings of Independent Directors 

The Independent Directors (as defined in Section B.3 herein) shall meet separately from 

the other directors in regularly scheduled executive sessions, without the presence of 

management directors or executive officers of the Company (except to the extent the 

Independent Directors request the attendance of any management director or executive 

officer).  Such executive sessions shall be held at the close of each regularly scheduled 

meeting of the Board unless deemed unnecessary by the Chair. 

H. Committee Matters  

1. Number and Structure of Committees 

The Board shall have an Audit Committee, a Compensation Committee, and a Governance 

Committee, which shall have the respective responsibilities described in each respective 

committee’s charter, which shall be approved by the Board, and shall consist solely of 

Independent Directors.  In addition, the Board shall from time to time, if appropriate, 

establish additional committees. 
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2. Assignment of Committee Members and Committee Chairs 

The Governance Committee is responsible, after consultation with the Chair and with 

consideration of the desires of individual Board members, to make recommendations for 

the nomination of Board members to various committees.  The Board is responsible for 

appointing committee members. 

The Governance Committee will annually review committee assignments and will rotate 

the committee chairs of the Governance Committee and the Compensation Committee at 

least every three years and the Audit Committee at least every five years with a view toward 

balancing the benefits derived from continuity against the benefits derived from the 

diversity of experience and viewpoints of the various directors.  

3. Frequency and Length of Committee Meetings 

Subject to the requirements in the applicable committee charter regarding the frequency of 

committee meetings, each committee chair, in consultation with committee members, will 

determine the frequency and length of the meetings of the committee. 

4. Committee Agenda and Background Materials 

The Chair of each Board committee, in consultation with the Chair of the Board and CEO 

and appropriate members of management, will develop the committee’s agenda.  

Management will be responsible for assuring that information important to the committee’s 

understanding of the matters within the committee’s authority are distributed to each 

member of such committee sufficiently in advance of each such meeting. 

I. Miscellaneous  

1. Resources 

The Board (and Board committees to the extent so provided in the applicable committee 

charters or otherwise authorized by the Board) may use reasonable amounts of time of the 

Company’s internal and independent accountants, internal and outside lawyers and other 

internal staff and also shall have the authority to hire independent accounting experts, 

lawyers and other consultants to assist and advise the Board (and any of its committees that 

are authorized to seek such advice and assistance) in connection with its responsibilities. 

2. New Directors and Continuing Education 

Each new director shall be given a thorough orientation by the executive team with respect 

to their duties as a director, including: (i) background material with respect to the 

Company, its business and issues of particular significance to the Company and meetings 

with the executive team; (ii) copies of these guidelines or other appropriate materials; and 

(iii) meetings with the Company’s general counsel and Governance Committee, as 

appropriate.  Each new director and each new member of any Board committee also shall 

cooperate in fulfilling any guidelines that may be recommended generally or on an ad hoc 

basis by the Governance Committee to help assure that such director has the necessary 

skills to perform their responsibilities as a director and/or new member of any Board 

committee. 
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Each director is also encouraged to participate in continuing director education programs. 

Guidelines for continuing education will be the responsibility of the Governance 

Committee. 

3. Communications with Stakeholders 

The Board believes that management speaks for the Company. Directors should not engage 

in discussions with third parties regarding the Company. If the CEO is unable to do so or 

if the CEO and the Board of Directors jointly determine that a director should communicate 

with outside parties about the Company, such as investors, journalists, analysts, investment 

advisors or others, then the independent Chairman of the Board will be invited to speak on 

behalf of the Board or the Company or may designate another director to make such 

communication. 

 

4. Disclosure of these Guidelines 

These guidelines will be posted on the Company’s website and also will be available in 

print to any shareholder requesting it.  Such availability on the Company’s website and in 

print will be noted in the Company’s annual report to shareholders. 

Amended and restated on October 12, 2016, November 14, 2018, November 19, 2019 and March 19, 2020; 

Ratified on December 3, 2020.  Amended and restated on December 2, 2021. 


